Draft Reply to notices received for disallowance of ITC u/s 16(4) due to late filling return.

Compiled and drafted by CA Krishan Garg, Indore

Date: _________
To,

The Superintendent,

CGST & C. Ex,

 Range-_____, Division-_____,

Indore (M.P.)

Dear Sir,

Reg:- Wrong availment of ITC in terms of the proviso to Section 16(4) of CGST Act.(GSTIN __________)
Ref:-  Your letter No. _______________ dated ___________.

With reference to your letter as mentioned above, you have pointed out that due to delay in filling of returns, ITC claimed in such returns is inadmissible in terms of proviso to Section 16(4) of the CGST Act, 2017. Accordingly you have advised us to pay a sum of Rs. _______/- as per details given below:-

	Period 
	Date of filling of GSTR3B
	ITC Claimed-CGST

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	Total
	
	
	
	
	


In this respect we would like to submit before you that:-
1. Eligibility and conditions for ITC are given in section 16 of CGST Act, 2017. There are certain restriction given in Section 16(4) relating to ITC which is reproduced herein below:-

· (4) A registered person shall not be entitled to take input tax credit in respect of any invoice or debit note for supply of goods or services or both after the due date of furnishing of the return under section 39 for the month of September following the end of financial year to which such invoice or invoice relating to such debit note pertains or furnishing of the relevant annual return, whichever is earlier. 

By applying the above provisions, you have pointed out that Input Tax Credit for the year 2018-19 can be claimed till 20th Oct-2019 which was the due date for filling of return for the month of September-2019. 

Here we would like to mention that initially mechanism for availing the ITC has been provided in GSTR2 which has been kept in abeyance. 
Government has vide notification no. 44/2018-CT dated 10/09/2018 clarified that:-

The time limit for furnishing the details or returns as the case may be, under sub section (2) of section 38 and sub section (1) of section 39 of the said act for the months of July-2017 to March 2019 shall be notified subsequently. 
Till the date since no date has been notified hence restriction on availing ITC is till the date of filling of Annual Return. 
2. You have pointed out for disallowance of ITC due to late filling of GSTR3B but nowhere in the law, it has been prescribed that the ITC can be availed through GSTR3B, thus late filling of GSTR3B cannot be considered as the basis for disallowing ITC.

3. Section 47 and section 50 allows tax payer to file the return beyond the due date without any condition of disallowing ITC by paying late fee and interest. Thus provisions of section 16(4) which restricts the time period to avail ITC are contrary to the provisions of section 47 and 50. 
4. On the issue of disallowing ITC due to late filling of GSTR3B, Gujarat High Court in case of AAP & Co. V/s UOI has held that:-

-Time limit in 16(4) linked to sec 39  of CGST Act, 2017 

-GSTR 3B cannot be considered as a return to be filed under above section.

-Accordingly it is held that Appellant is eligible for credit (Till the due date of A/R) 
After accepting SLP against the above order, the, matter is pending before Supreme Court. 
5. Government has to nullify the effect of the above decision, issued a notification no. 49/2019 dated 09/10/2019 by amending rule 61(5)(a) w.e.f. 01-07-2017 as under:-
(5) Where the time limit for furnishing of details in Form GSTR1 under section 37 or in Form GSTR2 under section 38 has been extended, the return specified in sub-section (1) of section 39 shall, in such manner and subject to such condition as the commissioner may, by notification, specify, be furnished in FORM 3B electronically through the common portal…..
Here we would like to mention that Government has vide notification no. 44/2018-CT dated 10/09/2018 clarified that:-
The time limit for furnishing the details or returns as the case may be, under sub section (2) of section 38 and sub section (1) of section 39 of the said act for the months of July-2017 to March 2019 shall be notified subsequently. 
Thus when date of furnishing of return is not notified then there is no case of extension. Accordingly this retrospective amendment has no effect as far as availment of ITC is concerned.

6. Limitation of GST common portal which is contrary to the provisions of GST Law. Section 39 allows to file return without payment of tax.
Section 39(1) and section 39(7) clearly prescribes that due date for return and payment of taxes separately and payment of tax is not a pre-condition for filling of return. Due date of payment is the last date on which return is required to be filed.  

Accordingly had the GST portal allowed the facility of self assessing the tax liability by filling 3B without payment of tax, the tax payer would have claimed ITC well within the time limit.
Moreover, section 39(13) clearly stipulates that no return can be filed for the subsequent tax period unless all the returns for previous period are filed. This was also reason for delay in filling of returns. 
In view of the above since portal did not allow us to file the return thus we could not claim our legitimate ITC in time. A tax payer cannot be denied the legitimate credit just because of portal problem. 

7. Government has time to time waived the late fee for filling of delayed GSTR1. Finally vide notification no. 4/2020 –CT dated 10-01-2020 was extended till 17th Jan-2020. Since suppliers were not filling their GSTR1 hence noticee was not in position to claim ITC.  Thus time limit for claiming ITC should also be deemed to be extended till 17-01-2020. 
In view of the above it is submitted that ITC availed by us is well within the provisions of law. 
We hope that our above submission will satisfy your requirement.
Thanking You,

Yours Faithfully,

For __________.,

Place: Indore

Disclaimer: Contents of the same are only suggestive and members should file reply considering the facts of their case. 
